Review of two Department of Health documents

“The regulation of the non-medical healthcare professions”

A review by the Department of Health.  July 2006
www.dh.gov.uk/assetRoot/04/13/72/95/04137295.pdf
“Good doctors, safer patients “Proposals to strengthen the system to assure and improve the performance of doctors and to protect the safety of patients.”  
A Report by the Chief Medical Officer. 2006
www.dh.gov.uk/assetRoot/04/13/72/76/04137276.pdf
These two documents are likely to influence the future regulation of the psychological therapies, and BACP is submitting response to both.  There follows a summary of the main points of both documents that potentially impact on the psychological therapies.  The two documents differ greatly.  The Donaldson report runs to 202 pages and contains 44 recommendations.  The Foster review runs to 66 pages and the 25 decisions are presented for consultation.  
“The regulation of the non-medical healthcare professions”

A review by the Department of Health.

The initial reaction to this long awaited report is that of disappointment.  The report appears to be written for two purposes, one on the topic of the review and second to support the Donaldson report “Good Doctors Safer Patients”.  Some of the recommendations are common to both.  In this, it would appear that it is aimed at adding weight to the drive to change the GMC.  A reading of the Foster report would not indicate that the government had any intention to regulate counselling and psychotherapy.
Scope of non-medical professions
The report is limited to “health care professionals other than doctors, (Chapters 1, 3, 5, 6, and 11).  It is open to question as to whether counselling and psychotherapy are healthcare professions in this context, that is employed by or working for the NHS or within “the healthcare sector.”  The statement that most health professionals are now employees is not the case for the majority counsellors and psychotherapists.  
Relationship between regulators and professional bodies
The report does not address directly the criticisms of the operation of current regulatory bodies, the HPC in particular.  Hints that criticisms have been received may be found in the summary of decisions no. 22 and Chapter 7.  “A regulator like the HPC, dealing with a range of disparate professional groups, can deliver the functions which public protection require.  Professional bodies, dedicated to providing leadership and setting standards are also needed: the two work together.”  
The report therefore, does seem to accept the need for the support and engagement of the professions in regulation.
The suggestion of the development of common cross professional standards in training might be appropriate for purely health professions but not for the psychological therapies. 
Chapter 2: Demonstrating fitness to practise a profession – entering the register 
All regulators should adopt a common definition of “good character” and this should be a legal requirement for registration.  Proof of good character will be based on objective tests.  This seems to be more in the nature of the requirement of evidence of lack of bad character, (Decision 2).
Chapter 3: Demonstrating continuing fitness to practise - staying on the register.

The report states that revalidation is necessary for all professionals.  It is suggested that re-validation could be linked with and carried out by employers using their frameworks e.g. the KSF.  This would be inappropriate and impossible for many of our members in much of their work.  It is suggested that the regulator deal directly with those not in such employment, (Decision 4).
Revalidation is to be both formative and summative, (Decision 5).  This links directly to Donaldson’s criticisms of the GMC’s appraisal scheme and the revalidation called for in the Donaldson report.  Post registration qualifications should also be recorded in the register, (Decision 8).
Chapter 4: Resolving concerns about fitness to practise
The suggestion of complaints being dealt with at various levels, starting at a local level would lead to inconsistency in investigation assessments, (Decision 9).  The suggestion seems to be replacing one kind of inconsistency with another and could not be said to enhance public confidence.  However this suggestion is also found in the Donaldson report. 
Chapter 6: Regulating new professional roles
The report does not consider the registration on aspirant professions.  It does not seem to envisage the regulation of any aspirant groups except to state that any new groups will be regulated by an existing Council most likely the HPC.  The only new professions that are fully considered are done so under the title ‘new professional roles’, that is, those of newly developed specialisms arising from existing healthcare professions.  This is especially obvious in Annex D (Regulation of new professional roles), Option 3 and Annex E (Options for merging regulatory bodies).  Option 3 which is based on the assumption that such roles would mean a new council would be very small and therefore not economically viable.  Little thought has been given to large new groups, such as the psychological professions entering regulation.  Thus this exercise is at best incomplete.
The report proposes that when someone joins a new professional group from an existing regulated profession they should retain their original registration and not have to have dual registration.  It is unclear how this would affect the use of protected titles.  It is also unclear how this would offer public protection, (Decision 16).
Chapter 7: The role, structure, functions, governance and numbers of regulatory bodies. 
Professional Council members in future will be appointed against criteria not elected by registrants.  The same will be true of CHRE professional representatives, (Decision 19).
The report states unequivocally that new professions will be regulated by existing councils but fails to justify this decision, (Decision 23).
“It follows that any new profession coming into statutory regulation should be regulated by one of the existing regulatory bodies, probably the HPC.  Some aspirant groups have argued that new bodies should be set up to regulate their professions.  The preceding discussion has led to the rejection of that approach.”  
Comments are specifically invited on two points:
Page 8, point 12 (which parallels Donaldson’s consultation question on the same issue.)

 “The task of adjudication on concerns about impaired fitness to practice should be carried out either (a) by a single separate adjudicator for all the professions; (b) as now for the non-medical professions, or (c) under the control of regulators now, but by shared panellists working to common standards. 
Page 9, point 20 

“Comments are invited on the future balance of Councils between professional and lay members, with the possibility of either a professional majority of one, a lay majority of one or no change.”

Summary of relevant recommendations of ‘Good Doctors, Safer Patients’

A report by the Chief Medical Officer
The Donaldson Report focuses on the medical regulation of doctors and the GMC however, it is clear that both Donaldson and Foster Reports can be taken in tandem and Foster has a chapter making links with the Donaldson report and some of its recommendations.  The Donaldson report includes within it chapters on three inquiries: Shipman, Ayling and Neale, and Kerr and Haslam; overviews of medical and high-risk industries regulation world wide and regulation in the modern world.
This summary mentions only those recommendations of relevance to the psychological therapies.
Recommendation 1

Proposes that a civil standard of proof should be used rather than the criminal standard of proof currently used by the GMC.  This, in effect, makes it easier for a complaint to be upheld.  BACP already use a civil standard of proof.
Recommendation 2

Proposes a local level of investigation of concerns.  Although the medical and lay affiliates would be trained, this raises concern about consistency of treatment and outcomes.  Local level investigations are also found as a recommendation in Foster.

Recommendation 16 

Recommends that generic standards for what constitutes a good doctor be created jointly by the GMC, the Postgraduate Medical Education and Training Board patient representatives and the public.  The standards should incorporate the concept of professionalism and be placed in all doctors contracts.  The Postgraduate Medical Education and Training Board is fairly recently formed (2005) independent statutory body.

Recommendation 19 

The GMC will no longer set the content of the medical undergraduate curriculum or inspect and approve medical schools.  This function will be transferred to the Post Graduate Medical Education and Training Board, to ensure a smooth transition from under graduate to post graduate training.  

Recommendations 16 and 19 bring into question the role of the regulator in setting the standards of training and curriculum for approved qualifications for entry to the register.

Recommendation 23 

Proposes the introduction of student registration for medical students.  

Recommendation 48 

Proposes that GMC members be appointed by the Public Appointments Committee.  This proposal is also found in Decisions 19 of the Foster Review.  This would appear to be an attempt to indicate clearly that the role of a Council member is to oversee regulation not to represent their particular professional group.
 Comments are invited on several of the decisions in the Donaldson Report 
1.
Adjudication
“These considerations lead to the following options for improvement, bearing in mind that CMO’s report Good doctors, safer patients recommends a new tribunal separate from the GMC to deal with cases involving doctors.  Comments are invited on these three possibilities:

A single, separate adjudicator for all regulators – which would ensure a consistent, fair approach across all staff who often work together in teams.

A separate adjudicator for doctors whilst preserving current arrangements for the other professions – which would change the arrangements where they have proved inadequate.

A third way where all regulators (including the GMC) retain responsibility for adjudication hearings but where the panels are drawn exclusively from a single, central pool, trained by CHRE and working to common rules, procedures and sanctions.  This would deliver common high standards whilst preserving professional ownership.”

2. 
Student registration

“Good doctors, safer patients also proposes the registration by the GMC of undergraduate medical students.  Registration of students has been recently introduced for social workers and opticians.  We need to understand what the regulatory costs and benefits of spreading it wider would be an intend to study these to reach a decision about whether it should be extended to other groups in addition to medical students.  Comments about any of these issues would be welcomed during the consultation period.”  

3.
The balance between lay and professional representation on the councils.

It is worth considering the balance in numbers between the professional members of the Council and the rest.  Comments are invited on three options: keeping the present distribution (a small, varying, professional majority), aligning all Councils to have a professional majority of one, or moving to the General Social Care Council model where there is a small lay majority.  The practical impact of change would not be great since it is unusual for Councils to divide along such lines, but it would strengthen the public and patient voice, and send a strong message to the public that regulation was a partnership between profession and public.  And finally, as Dame Janet Smith made clear, too ready an understanding of the realities and pressures that attend professional practice may itself generate blindness to the interests of others – the patients and wider public.
Members who have any comments on either documents or the consultation questions that they wish to be considered in the full BACP responses to either the Foster Review or the Donaldson Report should email them to sally.aldridge@bacp .co.uk by 3rd November.  Members may also wish to make a direct individual response to the Department of Health.  The consultation closes on 10th November
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