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BACP - Victim Information requests: code of practice consultation (2025)
Introduction 

BACP (British Association for Counselling and Psychotherapy) is the UK’s largest professional body for counselling and psychotherapy, with approximately 75,000 members, working across health, education, third sector and private practice settings as well as other organisations where counselling is offered within an agreed relationship of confidentiality. 

Our members work in Rape Crisis, women’s refuge settings and in organisations that specialise in providing counselling interventions for those over 18 who have been victims and survivors of sexual offences, including historic child sexual abuse, but who may have not disclosed this until adulthood. Our members also provide specialist counselling interventions to children and young people aged 4 to 18.

BACP welcomes the opportunity to take part in this code of practice consultation with a particular focus on how best to safeguard victims and survivors counselling notes, thus ensuring any information shared in therapy (and then requested as part of legal proceedings) is both proportionate and necessary, as introduced in the Victims and Prisoners Act 2024. However, we strongly believe further safeguards need to be in place in order to keep counselling as confidential as it needs be so victims and survivors can explore their feelings and heal from any encountered trauma.

Whilst fully supportive of these new duties being legitimate when the material is likely to have substantive probative value (for the victim or survivor), we must also ensure any authorised person starting an investigation works from the presumption of only requesting notes when necessary or proportionate, ultimately guaranteeing there are no legal loopholes.

As part of this process, we’ve worked with other (counselling) professional bodies (listed later in this consultation) alongside the successful #KeepCounsellingConfidential campaign, led by Centre for Women’s Justice, End Violence Against Women Coalition, Rape Crisis England & Wales and Rights of Women to ensure the highest of thresholds is met when counselling notes can be requested from survivors.
Prior to this protection coming into force, the Government must define what qualifies as a ‘counselling service’. Alongside above partners we collectively agreed upon a broad and inclusive definition protecting as many survivors as possible:
[bookmark: _Hlk195540542]“Counselling services are services provided by a person in a professional capacity, whether that person is paid or unpaid, registered or unregistered, who provides therapeutic and/or emotional support for the counselled person’s emotional, psychological and/or mental health’’.
Consultation questions and responses. As a professional membership body for counsellors and psychotherapists we focused on questions falling under categories 5-6.
Question 5a: To what extent do you agree or disagree that the guidance for requesting counselling records outlined in the Code is clear and practical for authorised persons?
Disagree. Although a fairly comprehensive list of situations are stated in paragraph 88 it is essential that the victim’s account of the event is also added to the list of safeguards in order to further protect the notes made in counselling. If this is not explicitly stated, such requests will continue, and victims will not be able to tell their therapists about what happened within a safe space, still fearing their records could end up in court. 
Without this amendment the higher threshold for requesting counselling records will not be met. The campaign to change this law has always focused on protecting victims to open up to their therapists without the police, the defendant and the court having access to their conversations.

Paragraph 88 has been closely modelled on the Canadian law, but certain paragraphs from the Canadian test have been left out, in particular the following which would cover the above issue: In the Canadian model (described in the Law Commission consultation at paragraph 3.231) this was factor (d): “that the record may disclose a prior inconsistent statement of the complainant or witness”.

It is imperative that paragraph 88 includes as a factor that the mere existence of a factual account from the victim within counselling records is not sufficient to meet the threshold to request access to the records. Otherwise, the purpose of the change in the law for counselling records will be meaningless and not do what it set out to achieve. This could be resolved by including the wording from the Canada model, or other wording, but it is essential.
Question 5b: To what extent do you agree or disagree that the considerations set out in paragraphs 81a to 81e are the appropriate steps authorised persons should take when rebutting the presumption against necessity and proportionately? 

Disagree: Paragraph 81(b) sets out that authorised persons must consider “whether all less intrusive alternatives for obtaining the required information have been exhausted or deemed impractical”, however there is no accompanying explanation as to what this entails. The same is true of all references to “less intrusive means”, throughout the Code.
Question 5c: To what extent do you agree or disagree that the guidance for requesting counselling records offered in Part 4 of the Code will introduce stronger safeguards for victims’ confidential counselling and therapy notes?
Disagree: The guidance for requesting counselling records offered in Part 4 of the Code will introduce some stronger safeguards for victims’ confidential counselling and therapy notes, but not as strong as required by the legislation. Please see the answer to Question 5(a).

Question 6a:To what extent do you agree or disagree a counselling services definition needs to cover a range of psychological and emotional counselling and therapeutic approaches and support? 
Strongly agree: The definition of counselling services should include the full range of psychological and emotional counselling and therapeutic approaches and support. The purpose of introducing a higher threshold for access to counselling records was to ensure that victim-survivors can speak openly to a counsellor or other therapeutic support worker, in order to facilitate their recovery from abuse. Therapeutic records are of very limited evidential value, if any, as counselling pertains to feelings, not facts. If there is some specific reason why a particular record does have evidential value then it can be accessed via the “substantial probative value” threshold.
Question 6b: To what extent do you agree or disagree that any definition should only apply to qualified practitioners and those undergoing such training? 
Strongly disagree: Any definition of ‘counselling services’ must apply to all practitioners, whether qualified, unqualified or in training. The purpose of the higher threshold for accessing counselling records under the Victim and Prisoners Act 2024 is to protect victim-survivors, not to regulate providers. Those victim-survivors who happen to seek support from a practitioner who is not qualified deserve to have their records equally protected, as those who seek help from qualified practitioners. 
Q6c. To what extent do you agree or disagree any definition should cover individual, family and / or group services?
Strongly agree: The definition of counselling services should include individual, family and group services. The same principles apply to all types of therapy - the victim-survivor’s recovery should be protected and prioritised. That is the purpose of the legislation, and it does not matter what setting or format therapeutic support is being delivered in
Q6d. To what extent do you agree or disagree that any definition should cover NHS, voluntary sector agencies and private practice?
Strongly agree: The definition of counselling services should include NHS, voluntary sector agencies and private practice. Victim-survivors should not be given unequal protections based on where they have managed to access therapy. In the current context of overburdened and underfunded third sector and public sector therapeutic services, victim-survivors face a postcode lottery when accessing therapeutic support, through no fault of their own. Victim-survivors’ counselling records should be protected equally no matter the setting in which they receive support. There is no basis for distinguishing between services.
Q6e. Are there any other factors the government should consider when drafting a definition?
We propose that the Government adopt the below definition of ‘counselling services’, agreed by Rape Crisis England & Wales, Centre for Women’s Justice, End Violence against Women Coalition, Imkaan, Rights of Women, British Association for Counselling and Psychotherapy (BACP), The National Counselling and Psychotherapy Society (NCPS), United Kingdom Council for Psychotherapy (UKCP) and the British Psychological Society (BPS):

With this in mind, the following definition of what constitutes counselling services was agreed upon by the above key organisations providing or supporting the varied workforce to provide a range of therapeutic support:
“Counselling services” are services provided by a person in a professional capacity, whether that person is paid or unpaid, registered or unregistered, who provides therapeutic and/or emotional support for the counselled person’s emotional, psychological and/or mental health’’.
Explanatory notes:
· The definition of a “counselling service” is based on the nature of the activity, not the provider.
· ‘Professional capacity’ means activity that is part of a role or service, not a personal capacity such as a friend or relative.
· ‘Counselling services’ include:
· Statutory services, including NHS
· Private services/providers
· Voluntary services, such as services from charities, including support workers 
· Volunteer and trainee providers
· ‘Registered’ persons means those persons who have completed relevant qualifications and who are registered with a professional association that holds an Accredited Register with the Professional Standards Authority for Health and Social Care.
· ‘Unregistered persons’ are included in the definition in recognition of the lack of statutory regulation of counselling services in England and Wales, which means that any person can call themselves a ‘counsellor’ or ‘therapist’ and provide services. Service users who seek counselling from unregistered persons must also be protected by the provisions of the Act.
· ‘Emotional’ support includes, but it not limited to, the support provided by Independent Sexual Violence Advisers (ISVAs), Independent Domestic Violence Advisers (IDVAs), holistic, intersectional support provided specialist ‘by and for’ services, helpline workers, professionally facilitated support groups and other support roles.
· ‘Mental health’ and ‘psychological’ support services can be provided by the NHS, private, charity and third sector organisations, including, but not limited to, support from psychiatrists, psychiatric nurses, practitioner psychologists, and community mental health services.
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2

image1.jpg
b a C counselling
p changes lives




